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Income Tax Department
Edited

by

John B. Niven

Since the last issue of The Journal of Accountancy, ten treasury
decisions relating to income taxes have been published by the treasury
department and are herewith presented.
While T. D. 2840 will reach the readers of The Journal too late to
be of value with payments which were due June 15, 1919, it may serve as
a precedent in the event that the “last due date” falls on a Sunday in
future. The ruling deferring the time limit until the next day in such
case is, indeed, only a special notification of the general regulation con
tained in article 447, applicable whenever the last due date falls on a
Sunday or legal holiday.
Attention is directed in the treasury decision to the omission from
section 250 (a) of the revenue act of 1918 (which specifies when tax
payments are due) of the ten-day period of grace allowed under the
former law before penalties begin to accrue. Section 250 (e) of the
present act provides that the 5% penalty and 1% monthly interest are to
be added from the due date “if any tax remains unpaid after the date
when it is due, and for ten days after notice and demand by the collector,”
but these terms seem to be similar to those of the former act.
T. D. 2843 is simply a reaffirmation, on the strength of the opinion of
the attorney general, of article 85 of regulations 45, which recognizes the
constitutional exclusion of the compensation of state officers and em
ployees from liability to federal taxes.
T. D. 2844 amends article 445 of regulations 45, covering extensions
of time to persons abroad, the new material being printed in italic. In
stead of requiring that “the whole tax shown to be due must be paid at
the time of filing the return,” the regulation now requires only that “the
instalments of tax which are actually due must be paid at the time of
filing the return, and the other instalments shall be paid as they fall due.”
The due date for the first payment being the date of filing, no interest is
charged to that date; but this is true only if the case comes under the
privilege of the general extension, without special application. This is not
taken to mean that, if an individual unaware of this general extension
should make specific application on the same grounds as those upon which
the general extension was granted, he would be required to pay interest. It
is only where the extension is granted “for other reasons” that interest
must be paid.
T. D. 2847, as amended, is in reply to repeated questions as to whether
corporations are entitled to deduct from their gross income for the pur
pose of the income tax the amount of contributions to religious, charitable,
scientific or educational corporations or associations, these questions arising
most frequently with reference to contributions made to the Red Cross
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and other war activities. The decision states that they are not and gives
the reasons therefor: they do not come under the terms of any allowable
deduction for corporations, as described in the act.
T. D. 2849 supplements item 20, schedule A, page 2 of form 1120, cor
poration income and profits tax return. Item 20 now states in parentheses
“if depletion is claimed, form A (revised) of mines and minerals section
should be obtained from the collector, filled in and filed.” Form A is for
taxpayers engaged in mining, but in accordance with this decision tax
payers claiming depletion of oil and gas wells will fill in and file form N.
T. D. 2850, relative to the acceptance by collectors of certificates of in
debtedness in payment of income and profits taxes due June 16, 1919,
although appearing herewith subsequent to that date, is nevertheless printed
in accordance with the policy of The Journal to reprint for its readers
all treasury decisions relative to income and profits taxes.
T. D. 2851 contains instructions to collectors upon receipt of uncertified
cheques in payment of taxes and the procedure with respect to dishonored
cheques.
Because of delay in the issue of 1919 forms, a further extension of time
to July 15, 1919, has, under T. D. 2856, been granted to partnerships and
personal service corporations having fiscal years ending in 1919 whose
returns would otherwise be due before July 15th. Corporations other than
personal service corporations having, likewise, fiscal years ending January
31st, February 28th or March 31st, have also been granted a similar ex
tension, provided that on or before June 15th they filed a tentative return
on form 1031 T and paid one-fourth of the estimated tax.
Under D. T. 2857, if a taxpayer exchanges Victory notes of either series
for which he originally subscribed for Victory notes of another series, the
notes issued to him upon conversion will be deemed to have been originally
subscribed for by such taxpayer. This affects the additional tax exemption
for Liberty bonds granted by section 2 (b) of the Victory Liberty loan act.
That dividends received by a partnership and distributed to the mem
bers thereof retain their status as dividends, instead of becoming business
profits, is the gist of T. D. 2858, containing confirmation by the circuit court
of appeals of a case under the 1913 act.
Manual for the Oil and Gas Industry Under the Revenue Act of 1918
To assist the taxpayer of the oil and gas industry in correctly and ex
peditiously preparing his federal tax returns, the bureau of internal revenue
has prepared a Manual for the Oil and Gas Industry Under the Revenue
Act of 1918, copies of which may be obtained on application to the com
missioner.
The manual is based largely upon information gathered during the fall
of the year 1918 by a corps of geologists, technologists and engineers. The
investigation was undertaken primarily to furnish a basis for valuations
and depletion and depreciation deductions in oil and gas properties. Deem
ing these subjects to be of the greatest importance, the bureau of internal
revenue instituted a most careful inquiry. All fields in the United States
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were canvassed. Records of production of thousands of properties were
collected and tabulated. These were carefully classified and studied by the
most competent and experienced men in the country and the average
future production curves and tables of valuation data were produced as a
result of this study.
The book consists of three parts.
Part I deals directly with the law and regulations. These, as they relate
to the oil and gas industry, are explained and numerous illustrations and
examples are given to bring out their application.
Part II deals with the question of depreciation and is designed to
assist the taxpayer in standardizing his classification of equipment. It
also offers suggestions as to relative rates of depreciation for different
types of physical property.
Part III consists of descriptions and methods of estimating under
ground oil reserves, especially by means of production curves.

TREASURY RULINGS
(T. D. 2840, May 13, 1919.)
Income and excess profits taxes.
Due date for payment of second instalment of income and war profits
and excess profits taxes based on calendar year returns.
Taxpayers and collectors are notified that June 15, 1919, is the date
named for payment of the second instalment of income and war profits
and excess profits taxes based on returns for the calendar year 1918,
and for payment of the second instalment of other taxes the first instal
ment of which was due on March 15; but, since June 15 falls on Sunday,
such payments reaching the collector on Monday, June 16, 1919, will be
accepted in full without interest or penalty. Taxpayers are urged to
make payment on or before that date, and their attention is called to the
fact that section 250 (a) of the revenue act of 1918, specifying when
tax payments are due, omits the 10-day period of grace allowed under
the former law. Failure to pay the second instalment on or before
June 16, 1919, will necessitate the addition of penalties and interest, as
provided by law.
(T. D. 2843, May 17, 1919)
Income tax.
Salaries of state officials and salaries and wages of employees of a state
are not liable to income tax imposed by the revenue act of 1918.
Section 213 (a) of the revenue act of 1918 provides that gross income
shall include “gains, profits, and income derived from salaries, wages, or
compensation for personal service * * * of whatever kind and in
whatever form paid.”
In accordance with an opinion of the attorney general, dated May 6,
1919, and based on the well-settled rule that governmental agencies of
the states are not subject to taxation by the federal government, it is
held that salaries of state officials and salaries and wages of employees of
a state are not subject to the income tax imposed by the said revenue act
of 1918.
(T. D. 2844, May 17, 1919.)
Income tax.
Article 445, final edition of regulations 45, amended to permit taxpayers
residing or traveling abroad to pay at the time of filing returns only the
instalments of tax past due without interest at the rate of one-half of
1 per cent. per month and other instalments as they fall due.
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The final edition of regulations 45 is amended by changing article 445
to read as follows:
Art. 445. Extension of time in the case of persons abroad.—In view
of the disturbed conditions abroad and the consequent interference with the
usual channels of communication, an extension of time for filing returns of
income for 1918 and subsequent years and for paying the tax is hereby
granted in the case of nonresident alien individuals and nonresident
foreign corporations, or their proper representatives in the United States,
and of American citizens residing or traveling abroad, including persons
in military or naval service on duty outside the United States, for such
period as may be necessary, not exceeding 90 days after proclamation by
the president of the end of the war with Germany. The instalments of tax
which are actually due must be paid at the time of filing the return and
the other instalments shall be paid as they fall due. In all such cases an
affidavit must be attached to the return, stating the causes of the delay
in filing it, in order that the commissioner may determine that the failure
to file the return in time was due to a reasonable cause and not to willful
neglect, and that the return was filed without any unnecessary delay. If the
showing justifies the conclusion that the failure to file the return in time
was excusable, no penalty will be imposed. This extension is granted as
a matter of general expediency to all persons abroad owing income, war
profits, and excess-profits taxes to the federal government and is not
granted upon the request of any particular taxpayer. Accordingly, in the
case of taxpayers who take advantage of this general extension of time
for the filing of returns and the payment of tax no interest will be col
lected from such taxpayers, but where a request is made by a taxpayer
and an extension is granted for other reasons by the commissioner
interest will be collected at the rate of one-half of 1 per cent. per month
from the time the tax would have been due if no extension had been
granted.
(T. D. 2847, as amended May 24, 1919.)
Income taxes.
Corporations are not entitled to deduct from gross income the amount of
contributions to religious, charitable, scientific, or educational corpora
tions or associations, even though such contributions may be made to
Red Cross or other war activities.
The revenue act of 1918 contains two sections relating to deductions
which may be made in ascertaining net income subject to tax. Section
214 relates to individuals and allows as deductions (1) all ordinary and
necessary expenses paid or incurred during the taxable year in carrying
on any trade or business, etc.; (2) all interest paid or accrued within the
taxable year on indebtedness, etc. (with certain exceptions) ; (3) taxes
paid or accrued within the taxable year, etc. (with certain exceptions) ;
(4-10) certain allowance for losses, bad debts, exhaustion, wear and tear
of property of various sorts; (11) contributions or gifts made within the
taxable year to corporations organized and operated exclusively for re
ligious, charitable, scientific, or educational purposes, or for the preven
tion of cruelty to children or animals, no part of the net earnings of which
inures to the benefit of any private stockholder or individual, etc.
Section 234 relates to corporations, and allows as deductions (1) all
ordinary and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business, including a reasonable allowance for
salaries or other compensation for personal services actually rendered, and
including rentals or other payments required to be made as a condition to
the continued use or possession of property to which the corporation has
not taken or is not taking title, or in which it has no equity; (2) all
internist paid or accrued within the taxable year on its indebtedness (with
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certain exceptions) ; (3) taxes paid or accrued within the taxable year, etc.
(with certain exceptions) ; (4 et seq.) losses sustained of a certain char
acter, bad debts, allowances for exhaustion, wear and tear, etc.
The question is presented whether corporations are entitled to deduct
from their gross income for the purpose of the income tax the amount
of contributions to religious, charitable, scientific, or educational corpora
tions or associations, this question arising most frequently with reference
to contributions made to the Red Cross and other war activities.
It will be observed that there is no express deduction permitted cor
porations of such contributions, as in the case of individuals, and unless,
therefore, they fall within the definition of some item of deduction allowed
to corporations they can not be allowed. The only head within which it
might be suggested that such contributions could be included is that of
ordinary and necessary expenses paid or incurred in carrying on any trade
or business, including reasonable salaries or other compensation, rentals,
and payments for use of property provided for in paragraph 11. Practically
these same deductions are permitted in section 214 in the case of indi
viduals, and had such words included the contributions or gifts men
tioned in paragraph 11 of section 214, it would have been unnecessary to
put in such paragraph, as they would have been covered by paragraph 1 of
such section.
The attorney general, in an opinion dated May 19, 1919, states the view
that ordinary and necessary expenses contemplated by paragraph 1 of
sections 214 and 234 were not intended to include all necessary expenses,
because the two immediately succeeding paragraphs provide for deduct
ing interest and taxes, both of which are necessary expenses; also the pro
vision in regard to allowance for salaries, compensation, rentals, etc.,
indicates that all of the expenses, which are contemplated under the terms
used in paragraph 1 of these sections, are expenses incurred directly in the
maintenance and operation of the business, and not all those which may be
beneficial and even necessary in the broader sense.
In addition to the above considerations and to the fact that there is ex
press provision for deducting contributions or gifts in the case of indi
viduals, which is wanting in the section providing for deductions to be
made by corporations, reference to the legislative history of the revenue
act of 1918 (Congressional Record for September 17, 1918), shows that an
amendment providing that corporations might make deductions of con
tributions or gifts, as in the case of individuals, came to a vote and was
defeated, the principal reason assigned in the debate being that it would
be dangerous to authorize directors to be generous with the money of their
stockholders even for such laudable purposes.
It is concluded, therefore, that corporations are not entitled to deduct
from their gross income for the purpose of the income tax the amount
of contributions made to religious, charitable, scientific or educational cor
porations or associations, even though such contributions may be made
to the Red Cross or other war activities.
(T. D. 2849, May 27, 1919.)
Income tax.
Correcting item 20, schedule A, page 2 of form 1120, corporation income
and profits tax return.

Form A, revised (mining), and form N (oil and gas) have been pre
pared for the use of taxpayers engaged in mining or in the production of
oil and gas. A sufficient supply will be sent to collectors of internal
revenue for distribution.
These forms are prescribed to facilitate the compilation and presenta
tion of certain information required for the audit and examination of the
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returns of these classes of taxpayers. If, however, it is more convenient to
use other methods of tabulation, the information so furnished, if com
plete, will be accepted in lieu of those forms.
The information called for by these forms should be filed with the re
turns in complete detail either on the forms prescribed or in other suitable
manner. This requirement is necessary for the reason that depletion
sustained must be taken into consideration in the computation of invested
capital, regardless of whether or not a deduction for it is claimed or has
been claimed for it in the past by the taxpayer.
This requirement applies to individual as well as corporate taxpayers.
(T. D. 2850, May 21, 1919.)
Income and profits taxes.
Instructions relative to acceptance of certificates of indebtedness in pay
ment of income and profits taxes due June 16, 1919.
Income and profits taxes due June 16, 1919, may be paid in treasury
certificates of indebtedness of tax series of 1919, dated August 20, 1918,
maturing July 15, 1919, series T 2, dated January 16, 1919, maturing June
17, 1919, and series T 3, dated March 15, 1919, maturing June 16, 1919.
No other certificates of indebtedness will be accepted in payment of the
taxes due on said date. Certificates of the three series mentioned will be
accepted by collectors of internal revenue at par, without interest, when
tendered in amounts not in excess of the amount of such taxes due June
16, 1919. They will be so accepted at any time on or before June 16, 1919.
If so accepted before June 16, 1919, full interest to June 16, 1919, will be
paid as below stated.
Coupons maturing on June 16, 1919, should be detached from cer
tificates of series T 3, and coupons maturing on or before May 15, 1919,
should be detached from certificates of the tax series of 1919, before
presentation to the collector, and should be separately presented for pay
ment in the ordinary course when due. Coupons maturing July 15, 1919,
must, however, be attached to certificates of the tax series of 1919 and be
surrendered to the collector with such certificates for cancellation; and
collectors will not accept any certificates of the tax series of 1919 which
have not attached thereto the coupon No. 5 maturing July 15, 1919.
Accrued interest on certificates of series T 2 (which were issued with
out coupons attached) from January 16, 1919, to June 16, 1919, and accrued
interest on certificates of the tax series of 1919 from May 15, 1919 (the
last coupon payment date), to June 16, 1919, will be remitted to the tax
payer by the federal reserve bank by cheque and the collector must furnish
to the federal reserve bank the name and address of the taxpayer and the
amount and serial numbers of the certificates presented in each case.
The procedure above provided will automatically adjust accrued in
terest in respect of all treasury certificates of indebtedness used in pay
ment of taxes due June 16, 1919, whether presented on or before said date,
and no other payment or credit will be allowed or made on account of
interest in connection therewith.
Interest on treasury certificates accepted in payment of taxes ceases to
accrue on (a) the date of the maturity of the certificates, or (b) the date
the tax is due, whichever of said dates be earlier. The provisions hereof
in relation to the payment of interest to June 16, 1919, do not apply to
treasury certificates of indebtedness accepted in payment of taxes due
prior to that date. Any treasury certificates of indebtedness accepted in
payment of taxes becoming due before June 16, 1919, must be dealt with
separately, and accrued interest will be paid only to the date the tax was
due and upon surrender with the certificates of any coupons maturing
subsequent to the date the tax was due. Collectors must specially notify
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federal reserve banks in each case when treasury certificates are ac
cepted in payment of taxes becoming due prior to June 16, 1919. The
15th day of June being a Sunday, the bureau of internal revenue has
ruled that the taxes which by the terms of the revenue bill of 1918 are due
on that date become due on June 16.
•
In order to avoid unnecessary dislocation of funds, it is of importance
that treasury certificates of indebtedness of the three series mentioned be
used by taxpayers to the utmost extent possible in payment of their taxes,
in preference to making cash payment of their taxes, and federal reserve
banks and collectors of internal revenue should use every effort to induce
taxpayers who are the holders of such certificates to make such use of
them and to facilitate such use in every manner in their power.
The instructions to collectors dated December 9, 1918 (T. D. 2778),
issued by the commissioner of internal revenue and approved by the
secretary of the treasury, and the instructions to federal reserve banks
dated December 9, 1918, issued by the treasurer of the United States and
approved by the assistant secretary of the treasury, not inconsistent here
with, remain in full force and effect.
There seems to be no reason to anticipate that the amount of taxes
paid as of June 16, 1919, will exceed the amount of treasury certificates
maturing on or about that date. It seems that there will be no unex
pended cash proceeds arising from the payment of income and profits
taxes on June 16, 1919, and therefore no redeposits will be made, nor will
payment of income and profits taxes by credit be permitted.
Collectors of internal revenue will, however, be instructed to deposit
cheques received on and after June 1, 1919, in payment of income and
profits taxes, with federal reserve banks and branches, following to that
extent substantially the procedure adopted in March. As to this pro
cedure detailed instructions will follow.
(T. D. 2851, May 28, 1919.)

Authority of collectors to accept uncertified cheques.
Section 1314 of the revenue act of 1918 provides as follows:
That collectors may receive . . . uncertified cheques in payment
of income, war-profits, and excess-profits taxes, and any other taxes pay
able other than by stamp, during such time and under such regulations as
the commissioner, with the approval of the secretary, shall prescribe; but
if a cheque so received is not paid by the bank on which it is drawn the
person by whom such cheque has been tendered shall remain liable for
the payment of the tax and for all legal penalties and additions the same
as if such cheque had not been tendered.
The following regulations apply to all internal-revenue taxes except
those payable by stamp:
(1 ) Payment of tax by uncertified cheques.—Collectors may accept un
certified cheques in payment of taxes, except those payable by stamp, pro
vided such cheques are collectible at par; that is, for their full amount,
without any deduction for exchange or other charges. The collector
will stamp on the face of each cheque before deposit the words “This
cheque is in payment of an obligation to the United States and must be
paid at par. No protest,” with the name and title. The day on which the
collector receives the cheque will be considered the date of payment so far
as the taxpayer is concerned, unless the cheque is returned dishonored. If
one cheque is remitted to cover two or more persons’ taxes, the remittance
must be accompanied by a letter of transmittal stating (a) the name of the
drawer of the cheque; (b) the amount of the cheque; (c) the amount
of any cash, money order, or other instrument included in the same re-
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mittance; (d) the name of each person whose tax is to be paid by the
remittance; (e) the amount of the payment on account of each person; (f)
the kind of tax paid.
(2) Procedure with respect to dishonored cheques.—If the bank on
which any such cheque is drawn should refuse to pay it at par, the cheque
should be returned through the depositary bank and be treated in the
same manner as a bad cheque. All expenses incident to the attempt to
collect such a cheque and the return of it through the depositary bank
must be paid by the drawer of the cheque to the bank on which it is
drawn, since no deduction can be made from amounts received in payment
of taxes. If any taxpayer whose cheque has been returned uncollected
by the depositary bank should fail at once to make the cheque good, the
collector should proceed to collect the tax as though no cheque had been
given. A taxpayer who tenders a certified cheque in payment for taxes is
also not released from his obligation until the cheque has been paid.
(T. D. 2856, June 7, 1919.)
Income tax.
Extension of time for filing returns of partnerships, personal service cor
porations, and corporations having a fiscal year ending either on Janu
ary 31, February 28, March 31, or April 30, 1919.
In view of the fact that the necessary forms are not yet available, a
further extension of time to July 15, 1919, is hereby granted to partner
ships and personal service corporations having a fiscal year ending Janu
ary 31, February 28, March 31, or April 30, 1919. Corporations other
than personal service corporations having a fiscal year ending January 31,
February 28, March 31, or April 30, 1919, are hereby granted an extension
to July 15, 1919, if they have prior to the date of this decision filed
tentative return on form 1031 T, paying one-fourth of the estimated tax,
or if they shall on or before June 15, 1919, file tentative return on form
1031 T, paying one-fourth of the estimated tax. Any deficiency in the first
instalment as shown by the completed return must be paid with interest
thereon from the original due date at the rate of one-half of 1 per cent a
month at the time of filing the completed return.
This extension in the case of corporations shall not operate to extend
the due date of any instalment of tax after the first. In the case of cor
porations filing form 1031 T, the time for filing completed returns is auto
matically extended as above, but not beyond the due date of the second
instalment of the tax. The second instalment will be due five and one-half
months after the close of the corporation’s fiscal year ending in 1919.
(T. D. 2857, June 7, 1919.)
Original subscription to Victory notes.
For the purposes of the additional tax exemption for Liberty bonds
granted by section 2 (b) of the Victory Liberty loan act, approved March
3, 1919, Victory notes of either series issued upon conversion of Victory
notes of the other series which were originally subscribed for by any tax
payer will be deemed to have been originally subscribed for by such tax
payer.
(T. D. 2858, June 9, 1919.)
Income tax—Decision of the District Court, affirmed by the Circuit
Court of Appeals.
1. Taxability of Income Derived From or Through Partnership.
A member of a partnership need not include as a part of his net income
subject to normal tax such of his income derived from or through a
partnership as has been received by the partnership in the shape of
dividends on stocks owned by it in corporations taxable upon net
income.
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2. Construction of the Act.
The law is so framed as to deal with the gains and profits of a partner
ship as if they were the gains and profits of the individual partners.
3. Judgment for Defendant.
Judgment is rendered in favor of defendant.
4. Judgment of District Court Affirmed.
The judgment of the district court has been affirmed by the circuit court
of appeals.
The appended decision of the district court of the United States for
the northern district of Ohio, eastern division, in the case of United States
of America, plaintiff, v. Harry Coulby, defendant (251 Fed., 982), which
was on January 7, 1919, affirmed by the United States circuit court of
appeals, sixth circuit, is published for the information of internal-revenue
officers and others concerned.
In the District Court of the United States, Northern District of
Ohio, Eastern Division. No. 9771—Law.

United States of America, plaintiff, v. Harry Coulby, defendant.
[Memorandum.]
Westenhaver, District Judge: This is an action at law to recover
$588.45, with interest and penalties thereon, alleged to be due as unpaid
income tax for the nine months ending December 31, 1913, under the
federal income tax law of 1913. A jury trial was waived by the parties
and the case has been submitted to me for decision upon an agreed state
ment of facts. Briefly the facts are these:
The defendant, during the period in question, was a member of a
partnership by the name of Pickands, Mather & Co. This partnership was
then the owner of stocks in certain corporations which were taxable
upon their net income under the provisions of section G of the income
tax law. Dividends were declared and paid by these corporations upon the
stocks held therein by the partnership. The defendant, in making return
of his income for taxation, included as a part of his gross income his share
of the profits of the partnership, but deducted therefrom such part thereof
as was derived by or through the partnership from dividends on stocks in
these corporations taxable upon their net income.
Later, on or about June 27, 1917, the commissioner of internal revenue
examined the defendant’s return and disallowed the deductions thus made
and assessed the normal tax of 1 per cent. against the defendant on such
deduction. The item of $588.45 represents that assessment.
The exact question presented for decision is whether or not a member
of a partnership must include as a part of his net income subject to the
normal tax such part of his income derived from or through a partner
ship which has been received by that partnership as dividends on stocks
owned by it in corporations taxable upon their net income under section
G of the federal income tax law of 1913.
Plaintiff’s contention that profits thus derived are a part of the partner’s
net income, and subject to the normal tax, is based on the following para
graph of section D:
Provided further, That any persons carrying on business in partner
ship shall be liable for income tax only in their individual capacity, and the
share of the profits of a partnership to which any taxable partner would
be entitled if the same were divided, whether divided or otherwise, shall be
returned for taxation and the tax paid under the provisions of this section.
An examination of the entire income tax law convinces me that plain
tiff’s contention is erroneous. Section B defines what shall constitute the
net income of a taxable person; it includes his gains, profits, and income
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derived, not merely from salaries, wages, or compensation for personal
service, but also from business, trade, commerce, or sales or dealings in
property, or the transaction of any lawful business carried on for gain
or profit. This plainly includes such gains and profits derived from or
through a partnership.
Section B also states what deductions shall be made from the gross in
come of a taxable person in order to ascertain the net income for the pur
pose of levying the normal tax. Among these deductions is the amount
received as dividends upon the stock or from the net earnings of any
corporation, joint-stock company, association, or insurance company which
is taxable upon its net income.
Section G provides for the normal tax upon the entire net income of cor
porations. It expressly excludes partnerships therefrom. This net in
come of corporations is subject only to the normal tax, such as is levied
on the income of any natural taxable person, and not to the additional tax
provided for by subdivision 2 of section A. This income from corpora
tions received by a natural taxable person is exempt only from the normal
income tax, and not from such additional tax.
Taking these provisions as a whole, the paragraph of section D relat
ing to partnerships above quoted must be considered and construed in the
light of the general scheme thus outlined. No provision is anywhere made
requiring a return to be made by a partnership upon its income. This is
true notwithstanding section D requires copartnerships, having the con
trol, receipt, disposal, or payment of fixed income of another person sub
ject to tax, to make a return in behalf of that person and to deduct the
same. This provision deals with the fiduciary relationship of guardians,
trustees, executors, and so forth, having the possession and control of
other persons’ property; but, as regards an ordinary partnership and its
ordinary business, the statement is true that no return is required to be
made under the federal income tax law of 1913 by a partnership.
Partnerships are expressly excluded from section G, requiring returns
and payment of the normal tax by corporations. If congress had intended
that partnerships, as such, should be taxable upon their net income, the
logical place to have so provided would have been in section G, and to
have excluded from the net income of a natural taxable person, subject
to the normal tax, that part of his income derived from a partnership
just as is provided with respect to his income derived from a corporation.
This law, therefore, ignores for taxing purposes the existence of a
partnership. The law is so framed as to deal with the gains and profits
of a partnership as if they were the gains and profits of the individual
partner. The paragraph above quoted so provides. The law looks through
the fiction of a partnership and treats its profits and its earnings as those
of the individual taxpayer. Unlike a corporation, a partnership has no
legal existence aside from the members who compose it. The congress,
consequently, it would seem, ignored, for taxing purposes, a partnership’s
existence, and placed the individual partner’s share in its gains and profits
on the same footing as if his income had been received directly by him
without the intervention of a partnership name.
It follows from these considerations that legally the defendant’s share
of the gains and profits of the Pickands, Mather & Co., derived from
corporations taxable on their net incomes, is to be treated as if the same
had been received by him directly from the taxpaying corporations.
The contrary contention is based on a literal reading of the words, "the
share of the profits of a partnership to which any taxable partner would
be entitled if the same were divided, whether divided or otherwise, shall
be returned for taxation and tax paid.” This sentence follows language
plainly ignoring the existence of partnerships for taxing purposes. Sec
tion B had already provided what should be regarded as net income in
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language sufficiently comprehensive to include the gains and profits from
business carried on in a partnership name. The words just quoted evi
dently apply only to the possibility that a partnership might not divide
its gains and profits, but retain them in the firm name or business. It
was to meet this possibility that these words were added, and not to pro
vide an unequal and unique method of taxing a partner’s gains and profits
from a partnership.
The contention to the contrary is narrow and literal, even if not lacking
in plausibility. It is a contention, however, contrary to the spirit and gen
eral policy of the act; it destroys uniformity and equality and should not
be adopted unless required by the express language of the statute. In my
opinion, the language of the statute does not so require; but, on the con
trary, when the entire act is examined, it does give a right to the deduction.
Counsel for plaintiff invoke the legal principles that an exemption in a
tax law must be clearly expressed and will not be implied; that power
to tax will not be taken away unless the lawmaking power has done so in
clear and unequivocal language, and that, inasmuch as uniformity and
equality is difficult if not impossible of attainment in tax laws, the in
equality which might result from the government’s contention should not be
permitted to control the language of the law. Numerous authorities
illustrating these legal principles are cited. These principles are well
settled, and I assume ample power in congress to have assessed defendant’s
income derived from a partnership in the manner contended for. It is my
opinion, however, that congress has not done so.
Counsel for plaintiff call attention to the fact that the federal income
tax law of September 8, 1916, now provides that members of partnerships
shall be allowed credit for their proportionate share of partnership gains
and profits derived from corporations taxable on their net income, and
urge that this is a change of the law, and evidences a belief of the lawmaking body that the 1913 income tax law had provided differently. I do
not agree with this contention. In my opinion, this provision was inserted
in the 1916 act to put at rest the present controversy rather than to
change the law, and is to be regarded only as a legislative recognition of
the scope and intent of the prior law. The applicable authorities, in my
opinion, are the following: Bailey v. Clark (21 Wall., 284) ; Johnson v.
Southern Pacific Co. (196 U. S., 1) ; Wetmore v. Markoe (196 U. S., 68).
Judgment is rendered in favor of defendant. An exception may be
noted on behalf of plaintiff.
June 26, 1918.
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